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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



In re the Application of: 
Robert L. Tliornton et al. 

Filed: August 29, 2000 

Serial No.: 09/650,969 

For: Near Field Optical Apparatus 



Art Unit: 2878 

Examiner: Monbleau, Davienne 

Attorney Docket Number: 
ST 2622.01 US 



PETITION TO WITHDRAW HOLDING OF ABANDONMENT 
UNDER 37 C.F,R.§ 1.181 (a) 



MAIL STOP ISSUE FEE 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 



Sir: 



CERTIFICATE OF MAILING UNDER 37 C.F.R. §1.8 

I hereby certify that this correspondence is being deposited 
with the United States Patent and Trademark Office as first 
class mail in an envelope addressed to Commissioner for 
Patents, P.O. Box 1450, Alexandria. VA 22313-1450 on 
the date indicated below: 



September 19. 2005 
(Date) 




Jeannie Benedict 
(Type or print riame) 



(Signature) 



A Notice of Abandonment in the above-referenced application was mailed on 
August 4, 2005. 

Applicants contend that the above-referenced application is not in fact abandoned 
and hereby petitions a withdrawal of the holding of abandonment based on the following 
facts: 

1 . A Notice of Allowance and Fee(s) Due with the mailing date of March 29, 2004 
was received by the attorney of record for this application on April 2, 2004 (a copy is 
attached hereto as Exhibit A). 

2. On the Notice of Allowability page of the Notice of Allowance, Box 6, which 
stated "CORRECT DRAWINGS (as "replacement sheets") must be submitted" was marked 
along with Box (b) "including changes required by the attached Examiner's 
Amendment/Comment or in the Office action of Paper No./Mail Date 4/24/02." 
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ST 2622.01 US PATENT 
USSN: 09/650.969 ART UNIT: 2878 

3. After reviewing the file, the attorney of record at the time, Ms. Caroline Do, 
discovered the following: 

a) The Office action with the mailing date of 04/24/2002 stated that 
"The drawing(s) filed on 29 August 2000 is objected to by the 
Examiner" (a copy is attached hereto as Exhibit B). On page 2 of 
said Office action, the Examiner objected to the drawing because 
Fig. 29 does not have reference number 118. 

b) A Response, which included the corrected drawing, was filed on 
October 24, 2002. As stated in the Response, it is believed that 
the Office action intended to imply that Fig. 27 was in error not Fig. 
29 (a copy of the Response and the filing receipt are attached 
hereto as Exhibit C). 

c) The Office action with the mailing date of 01/30/2003 had Box 
11(a) marked which stated: "[t]he proposed drawing correction 
filed on 29 October 2002 is approved." The Examiner expressly 
stated on Page 2 of said Office action, "[t]he corrected or 
substitute drawings were received on 10/29/02. These drawings 
are accepted" (a copy of the 1/30/03 Office action is attached 
hereto as Exhibit D). 

4. On April 26, 2004, Ms. Renee Franks, assistant to Ms. Do, contacted Examiner 
Monbleau to inquire whether the corrected drawings were still required since the latest 
Office action (1/30/03) stated that the corrected drawing(s) were received by the Office and 
accepted. Examiner Monbleau instructed Ms. Franks to "disregard the request for 
corrected drawings as the drawings are correct and meet USPTO requirements" and that 
there is no need to submit corrected drawings (a copy of the Telephone Memo 
memorializing the conversation between Ms. Franks and Examiner Monbleau is attached 
hereto as Exhibit E). 

5. The issue fee of $1,300.00 was timely paid on June 29, 2004 along with a 
Notification of Change In Fee Status (a copy is attached hereto as Exhibit F). 



2 



ST 2622.01 US 
USSN: 09/650.969 



PATENT 
ART UNIT: 2878 



6. A copy of the Month Statement of Deposit Account from the USPTO for the 
month of June 2004, which shows the issue fee of the above-referenced application as 
charged by the USPTO on June 30, 2004 in the amount of $1330.00 (a copy is attached 
hereto as Exhibit G). 

7. A Notice of Abandonment with the mailing date 08/04/2005 was received with 
Box 3 marked, stating "Applicant's failure to timely file corrected drawings as required by, 
and within the three-month period set in, the Notice of Allowability (PTO-37)." It further 
stated, as marked in Box 3(b), "No corrected drawings have been received" (a copy of the 
Notice of Abandonment is attached hereto as Exhibit H). 

8. Several phone calls were made to Examiner Monbleau and her Supervisor, Mr. 
Porta between August 1 7, 2005 and August 24, 2005. A request was made to Supervisory 
Patent Examiner (SPE) Porta to withdraw the abandonment since Applicants believe that it 
has complied with all the requirements and the error was due to no fault of their own. SPE 
Porta stated that the only recourse is to file a Petition To Withdraw Holding of 
Abandonment since it is outside of his function at this point. 

9. In the alternative, it is respectfully submitted the corrected drawing(s) herein as 
attachment 1 . 
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CONCLUSION 



In view of the evidence presented in support of the contention that the application is 
not in fact abandoned, the petition to withdrawn holding of abandonment should be 
granted, and such action is respectfully solicited. 

MPEP 71 1 .03(c) indicates that no fee is required for this petition. In the event the 
Applicant has incorrectly interpreted the relevant section of the fee requirement, the 
Commissioner is hereby authorized to charge payment of the fee required by 37 C.F.R. § 
1.17(h), and any fees associated with this communication or credit any overpayment to 
Deposit Account No. 04-1 175. 



DISCOVISION ASSOCIATES 
Intellectual Property Development 
P.O. Box 19616 
Irvine, California 92623 
(949) 660-5000 



Respectfully submitted, 
DISCOVISION ASSOCIATES 




Date: September 19. 2005 



Caroline T. Do 
Reg. No. 47,529 
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DATE MAILED: 03/29/2004 



I ATTORNEY DOCKET NO. | CONFIRMATION NO. | 



APPLICATION NO. 



FILING DATE 



FIRST NAMED INVENTOR 



09/650,969 08/29/2000 
TITLE OF INVENTION: NEAR FIELD OPTICAL APPARATUS 



Robert L. Thornton 



SIROS-020 



8650 



APPLN. TYPE 



SMALL ENTITY 



ISSUE FEE 



PUBLICATION FEE 



TOTAL FEE(S) DUE 



DATE DI;E 



nonpro visional 



YES 



$665 



$0 



$665 



06/29/2004 



THE APPLICATION IDENTIFIED ABOVE HAS BEEN EXAMINED AND IS ALLOWED FOR ISSUANCE AS A PATENT, 
PROSECUTION Sm THE MERITS IS CLOSED . THIS NOTICE OF ALLOWANCE IS NOT A GRANT OF PATENT RIGHTS. 
THIS APPLICATION IS SUBJECT TO WITHDRAWAL FROM ISSUE AT THE INITIATIVE OF THE OFFICE OR UPON 
PETITION BY THE APPLICANT. SEE 37 CFR 1,313 AND MPEP 1308. 

THE ISSUE FEE AND PUBLICATION FEE (IF REQUIRED) MUST BE PAID WITHIN THREE MONTHS FROM THE 
MAILING DATE OF THIS NOTICE OR THIS APPLICATION SHALL BE REGARDED AS ABANDONED. IHIS 
STATUTORY PERIQP CANNOT ££ EXTENDED , SEE 35 U.S.C. 151. THE ISSUE FEE DUE INDICATED ABOVE 
REFLECTS A CREDIT FOR ANY PREVIOUSLY PAID ISSUE FEE APPLIED IN THIS APPLICATION. THE PTOL-85B (OR 
AN EQUIVALENT) MUST BE RETURNED WITHIN THIS PERIOD EVEN IF NO FEE IS DUE OR THE APPLICATION WILL 
BE REGARDED AS ABANDONED. 



HOW TO REPLY TO THIS NOTICE: 

I. Review the SMALL ENTITY status shown above. 

If the SMALL ENTITY is shown as YES, verily your current 
SMALL ENTITY status: 

A. If the status is the same, pay the TOTAL FEE(S) DUE shown 
above. 

B. If the status is changed, pay the PUBLICATION FEE (if 
required) and twice the amount of the ISSUE FEE shown above 
and notify the United States Patent and Trademark Office of the 
change in status, or 



If the SMALL ENTITY is shown as NO: 

A. Pay TOTAL FEE(S) DUE shown above, or 

B. If applicant claimed SMALL ENTITY status before, or is now 
claiming SMALL ENTITY status, check the box below and enclose 
the PUBLICATION FEE and 1/2 the ISSUE FEE shown above. 

□ Applicant claims SMALL ENTITY status. 
See 37 CFR 1.27. 



II. PART B - FEE(S) TRANSMITTAL should be completed and returned to the United States Patent and Trademark Office (USPTO) with 
your ISSUE FEE and PUBLICATION FEE (if required). Even if the fee(s) have already been paid. Part B - Fee(s) Transmittal should be 
completed and returned. If you are charging the fee(s) to your deposit account, section "4b" of Part B - Fee(s) Transmittal should be 
completed and an extra copy of the form should be submitted. 

III. All communications regarding this application must give the application number. Please direct all communications prior to issuance to 
Mail Stop ISSUE FEE unless advised to the contrary. 

IMPORTANT REMINDER: Utility patents issuing on applications filed on or after Dec. 12, 1980 may require payment of 
maintenance fees. It is patentee's responsibility to ensure timely payment of maintenance fees when due. 

DOCKETING 
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PTOL-85 (Rev. 1 1 /03) Approved for use through 04/30/2004. ^ / ^ C\ /pi^ 



DUE DATE: 
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Application No. I Applicant(s) 

09/650,969 THORNTON ET AL 

Examiner Art Unit 

Davienne Monbleau 2878 

The MAILING DATE of this communication appears on the cover sheet with the correspondence address- 

All claims being allowable, PROSECUTION ON THE MERITS IS (OR REMAINS) CLOSED in this application. If not included 
herewith (or previously mailed), a Notice of Allowance (PTOL-85) or other appropriate communication will be mailed in due course. THIS 
NOTICE OF ALLOWABILITY IS NOT A GRANT OF PATENT RIGHTS, This application is subject to withdrawal from issue at the initiative 
of the Office or upon petition by the applicant See 37 CFR 1.313 and MPEP 1308. 

1. El This communication is responsive to the interview on 2/2/04 and the examiner's amendment included herein . 

2. S The allowed claim(s) is/are 1-48 , 

3. [U The drawings filed on are accepted by the Examiner. 

4. □ Acknowledgment Is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 

a) □ All b) □ Some* c) □ None of the: 

1. □ Certified copies of the priority documents have been received. 

2. □ Certified copies of the priority documents have been received in Application No. . 

3. □ Copies of the certified copies of the priority documents have been received in this national stage application from the 

International Bureau (PCT Rule 17.2(a)). 
* Certified copies not received: . 

Applicant has THREE MONTHS FROM THE "MAILING DATE" of this communication to file a reply complying with the requirements 
noted below. Failure to timely comply will result in ABANDONMENT of this application, 
THIS THREE-MONTH PERIOD IS NOT EXTENDABLE. 

5. □ A SUBSTITUTE OATH OR DECLARATION must be submitted. Note the attached EXAMINER'S AMENDMENT or NOTICE OF 

INFORMAL PATENT APPLICATION (PTO-152) which gives reason(s) why the oath or declaration is deficient. 

6. (3 CORRECTED DRAWINGS ( as "replacement sheets") must be submitted. 

(a) □ including changes required by the Notice of Draftsperson's Patent Drawing Review ( PTO-948) attached 

1) □ hereto or 2) □ to Paper No./Mail Date . 

(b) IE including changes required by the attached Examiner's Amendment / Comment or in the Office action of 

Paper No./Mail Date 4/24/02 . 

Identifying indicia such as the application number (see 37 CFR 1.84(c)) should be written on the drawings in the front (not the back) of 
each sheet. Replacement sheet(s) should be labeled as such in the header according to 37 CFR 1.121(d). 

7. □ DEPOSIT OF and/or INFORMATION about the deposit of BIOLOGICAL MATERIAL must be submitted. Note the 

attached Examiner's comment regarding REQUIREMENT FOR THE DEPOSIT OF BIOLOGICAL MATERIAL 




Attachment(s) 

1 . □ Notice of References Cited (PTO-892) 5. □ Notice of Infomnal Patent Application (PTO-152) 

2. □ Notice of Draftperson's Patent Drawing Review (PTO-948) 6. IS Interview Summary (PTO-413), 

Paper No./Mail Date 2/19/04 

3. □ Information Disclosure Statements {PTO-1449 or PTO/SB/08). 7. ^ Examiner's AmendmenVComment 

Paper No./Mail Date 

4. □ Examiner's Comment Regarding Requirement for Deposit 8. ^ Examiner's Statement of Reasons for Allowance 

of Biological Material 9, □ other 



U.S. Patent and Trademark Office 

PTOL-37(Rev. 1-04) 



Notice of Allowability 



Part of Paper No./Mail Date 20040219 
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FILING DATE 



FIRST NAMED INVENTOR 



ATTORNEY DOCKET NO. 



CONFIRMATION NO, 



09/650,969 



08/29/2000 



Robert L. Thornton 



SIROS-020 



8650 



7590 

Robert Hall 
Sierra Patent Group Ltd. 
PO Box 6149 
StateIine,NV 89449 
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EXAMINER 



MONBLEAU, DAVIENNE N 



ART UNIT 



PAPER NUMBER 



2828 

DATE MAILED: 04/24/2002 



Please find below and/or attached an Office communication concerning this application or proceeding. 
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Ice Action Summary 



Application No. 

09/650,969 



Examiner 

Davienne Monbleau 



Applicant(s) 
THORNTON ETAL 



Art Unit 

2828 



MAILING DATE of this communication appears on the cover sheet with the correspondence address » 
epiy 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time nnay be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S. C, § 1 33). 

- Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1 )S Responsive to communication(s) filed on 29 August 2000 . 
2a)n This action is FINAL. 2b)K This action is non-final. 

3) n Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11. 453 O.G. 213. 
Disposition of Claims 

4) ^ Claim(s) 1-44 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) 0 Claim(s) is/are allowed. 



6)^ Claim(s) 1-44 is/are rejected. 
?)□ Claim{s) is/are objected to. 

8)n Claim(s) are subject to restriction and/or election requirement. 



PAUL IP 

SUPERVISORY PATENT EXAMINER 
TECHNOLOGY CENTER 2800 



Application Papers 

9)^ The specification is objected to by the Examiner. 

10)S The drawing(s) filed on 29 August 2000 is/are: a)D accepted or b)S objected to by the Examiner. 

Applicant may not request that any objection to the drawtng(s) be held in abeyance. See 37 CFR 1 .85(a). 
1 !)□ The proposed drawing correction filed on is: a)n approved b)\Z\ disapproved by the Examiner. 

If approved, corrected drawings are required in reply to this Office action. 

12) 0 The oath or declaration is objected to by the Examiner. 
Priority under 35 U.S.C. §§119 and 120 

13) n Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 

a)nAII b)n Some*c)n None of: 

1 .□ Certified copies of the priority documents have been received. 

2.n Certified copies of the priority documents have been received in Application No. . 



3.n Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 

14) 13 Acknowledgment is made of a claim for domestic priority under 35 U.S.C. § 1 19(e) (to a provisional application). 

a) □ The translation of the foreign language provisional application has been received. 

15) 0 Acknowledgment is made of a claim for domestic priority under 35 U.S.C. §§ 120 and/or 121. 
Attachment(s) 



1) 13 Notice of References Cited (PTO-892) 

2) □ Notice of Draftsperson's Patent Drawing Review (PTO-948) 

3) 13 Infonmation Disclosure Statement(s) (PTO-1449) Paper No(s) 4 . 



4) n Interview Summary (PTO-41 3) Paper No(s). 

5) n Notice of Informal Patent Application (PTO-152) 

6) n Other: 



U.S. Patent and Trademark Office 
PTO-326 (Rev. 04-01) 



Office Action Summary 



Part of Paper No. 6 
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DETAILED ACTION 

Information Disclosure Statement 
The IDS filed on 4/9/01 has been acknowledged and a signed copy of the PTO-1449 is 
attached herein. 

Specification 

On page 50 line 12, should "Figure 28" - be changed to - "Figure 29"? 

Drawings 

The drawings are objected to as failing to comply with 37 CFR 1.84(p)(5) because they 
do not include the following reference sign(s) mentioned in the description: Figure 29 does not 
have reference number 118. A proposed drawing correction or corrected drawings are required 
in reply to the Office action to avoid abandonment of the application. The objection to the 
drawings will not be held in abeyance. 

Claim Rejections - 35 USC § 112 
The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claims 1-36 are rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. Regarding Claims 1, 9, 19 and 20, there is a lack of structural support in the 
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Art Unit: 2828 

claims. What exactly is the device/apparatus? Simply stating there is a layer with a specific type 
of apertiire does not provide sufficient structural support. Furthermore, what is defined by a 
protrusion? In what direction is it protruding into said aperture? 

Further regarding Claims 7, 8, 15 and 16, if said protrusion(s) is/are part of said 
conductive plane, how can it/they be electrically isolated firom said conductive plane? 

Further regarding Claims 9 and 17, the phrase "associated with" is indefinite. Is it on top 
of, attached to, undemeath, etc.? 

Regarding Claims 18 and 30, the term "adjacent" is vague. Is it on top of, attached to, 
undemeath, etc.? 

Claim 20 recites the limitation "said transverse slot" in line 3. There is insufficient 
antecedent basis for this limitation in the claim. 

Claim Rejections - 35 USC § 103 
The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 1-29, to the extent taught and understood, are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Claisse et al. (U.S. Patent No. 6,084,900) in view of Sun et al. (U.S. 
Patent No. 5,915,165). Regarding Claim 1, Claisse et al. teach in Figure 2 an optical apparatus 
comprising a conductive plane (30) having an aperture (51). Claisse et al. do not teach a 
protrusion. Sun et al. teach in Figure 6 that multiple aperture shapes are known in the art. It 
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would have been obvious to one of ordinary skill in the art at the time of the invention to alter the 
aperture shape in Claisse et al, as taught by Sun et al., to limit the light emission to a particular 
mode. Adding a protrusion would alter said shape of the aperture. 

Regarding Claim 9, Claisse et al. teach in Figure 2 an optical apparatus comprising a light 
source (22) and a conductive plane (30) having an aperture (51). Claisse et al. do not teach a 
protrusion. Sun et al. teach in Figure 6 that multiple aperture shapes are known in the art. It 
would have been obvious to one of ordinary skill in the art at the time of the invention to alter the 
aperture shape in Claisse et al., as taught by Sun et al., to limit the light emission to a particular 
mode. Adding a protrusion would alter said shape of the aperture. 

Regarding Claims 2-8 and 10-16, determining the exact size and shape of the aperture is 
optimization and involves routine skill in the art. 

Regarding Claim 17, it is known in the art that metal may be used as a conductive layer. 

Regarding Claim 18, Claisse et al. further teach an active region (22), a first reflective 
region (26) and a second reflective region (14), wherein said conductive layer (30) is adjacent an 
outer surface of said first reflective region. 

Regarding Claim 19, Claisse et al. teach in Figure 2 a semiconductor laser apparatus 
comprising an emission facet having a conductive surface (30), wherein said conductive surface 
has an aperture (51) therein. Claisse et al. do not teach a protrusion. Sun et al. teach in Figure 6 
that multiple aperture shapes are known in the art. It would have been obvious to one of 
ordinary skill in the art at the time of the invention to alter the aperture shape in Claisse et al., as 
taught by Sun et al, to limit the light emission to a particular mode. Adding a protrusion would 
alter said shape of the aperture. 
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Regarding Claim 20, Claisse et al. teach in Figure 2 an optical apparatus comprising a 
conductive plane (30) having an aperture (51). Claisse et al. do not teach slots in said aperture. 
Sun et al. teach in Figure 6 that multiple aperture shapes are known in the art. It would have 
been obvious to one of ordinary skill in the art at the time of the invention to alter the aperture 
shape in Claisse et al., as taught by Sun et al., to limit the light emission to a particular mode. 
Adding slots would alter said shape of the aperture. 

Regarding Claims 21-29, it would have been obvious to one of ordinary skill in the art at 
the time of the invention to determine the relative length, width and location of said slots and 
connector regions since it has been held that discovering an optimum value of a result effective 
variable involves only routine skill in the art. In re Boesch, 617 F.2d 272, 205 USPQ 215 
(CCPA 1980). 

Claims 30-44, to the extent taught and understood, are rejected under 35 U.S.C. 103(a) as 
being unpatentable over the Applicant's admitted Prior Art Figure 27 in view of Claisse et al. 
(U.S. Patent No. 6,084,900) and Sun et al. (U.S. Patent No. 5,915,165). Regarding Claim 30, 
Prior Art Figure 27 teaches a semiconductor laser comprising a laser active region (1 12), a first 
reflective region (1 16), a second reflective region (118) and an emission face (134) comprising a 
reflective conductive layer (138). Prior Art Figure 27 does not teach an aperture extending into 
said first reflective region. Claisse et al. teach in Figure 2 a semiconductor laser comprising an 
aperture (51) extending through a first reflective region (26). It would have been obvious to one 
of ordinary skill in the art at the time of the invention to use the aperture in Prior Art Figure 27, 
as taught by Claisse et al., to provide a stable single high order mode laser source. Prior Art 
Figure 27 does not teach a protrusion. Sun et al. teach in Figure 6 that multiple aperture shapes 
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are known in the art. It would have been obvious to one of ordinary skill in the art at the time of 
the invention to alter the aperture shape in Prior Art Figure 27 in view of Claisse et al.;^ as taught 
by Sun et al., to limit the light emission to a particular mode. Adding a protrusion would alter 
said shape of the aperture. 

Regarding Claim 37, Prior Art Figure 27 teaches a semiconductor laser comprising a 
laser active region (1 12), a first conductivity type upper reflective region (1 16), a second 
conductivity type lower reflective region (118) and an emission face (134). Prior Art Figure 27 
does not teach an aperture extending into said first reflective region. Claisse et al. teach in 
Figure 2 a semiconductor laser comprising an aperture (51) extending through a first reflective 
region (26). It would have been obvious to one of ordinary skill in the art at the time of the 
invention to use the aperture in Prior Art Figure 27, as taught by Claisse et al., to provide a stable 
single high order mode laser source. Prior Art Figure 27 does not teach the aperture size. Sun et 
al. teach in Figure 6 that multiple aperture shapes are known in the art. It would have been 
obvious to one of ordinary skill in the art at the time of the invention to alter the aperture shape 
in Prior Art Figure 27 in view of Claisse et al, as taught by Sun et al, to limit the Ught emission 
to a particular mode. 

Regarding Claim 31, determining the exact size and shape of the aperture is optimization 
and involves routine skill in the art. 

Regarding Claim 32, Prior Art Figure 27 teaches that said reflective regions have a 
plurality of distributed Bragg mirrors. 

Regarding Claims 33, 34 and 41, Claisse et al. teaches that an area under said aperture 
has a smaller number of mirrors and lower reflective than does an area surrounding said aperture. 



Application/Control Number: 09/650,969 Page 7 

Art Unit: 2828 

Regarding Claims 35, 36, 39 and 40, semiconductor contact layers and oxide layers are 
well known in the art. 

Regarding Claim 38, see discussion on Claim 30. 

Regarding Claim 42, Prior Art Figure 27 teaches that said upper reflective region 
comprises a plurality of p-doped quarter wave layer pairs (120) and that said lower reflective 
region comprises a plurality of n-doped quarter wave layer pairs (120). 

Regarding Claim 43, see discussion on Claim 33. 

Regarding Claim 44, determining the exact size and shape of the aperture is optimization 
and involves routine skill in the art. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. Adams et al. (U.S. Patent No. 6,061,381) teach in Figure 1 a semiconductor laser 
comprising an aperture (D) in a reflective region (1 1 and 12). Ueki (U.S. Patent No. 6,320,893) 
teaches in Figure 5a-5e various aperture shapes for a semiconductor laser. Shieh et al. (U.S. 
Patent No. 5,838,705) teach in Figure 2 a semiconductor laser comprising an aperture (233), an 
insulative layer (245), a conductive layer (243) and a reflective region (240). 

Any inquiry concerning this commimication or earlier communications from the 
examiner should be directed to Davienne Monbleau whose telephone nimiber is 703-306-5803. 
The examiner can normally be reached on Mon-Fri 10:00 am to 6:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Paul Ip can be reached on 703-308-3098. The fax phone numbers for the 
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Pages 



Art Unit: 2828 

organization where this appUcation or proceeding is assigned are 703-308-7722 for regular 
communications and 703-308-7722 for After Final communications. 

Any inquiry of a general nature or relating to the status of this application or proceeding 
should be directed to the receptionist whose telephone number is 703-308-0956. 
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AMENDMENT AND RESPONSE TO OFFICE ACTION 

Director of Patents 
Washington, D.C. 20231 

Dear Sir: 

In response to the Office Action dated April 24, 2002, kindly amend the above- 
identified application as follows. 



In the Drawings 

Submitted herewith for the Examiner's approval are proposed amendments to FIG. 
27. The proposed amendments to the figure are indicated thereon in red ink. It is 
believed that the office action intended to imply that FIG. 27 was in error not FIG. 29. 



1 



Docket No.: SIROS-020 

In the Specification 

At page 50 and 51, kindly replace the paragraph bridging pages 50 and 51 with the 
following: 

Referring now to FIG. 29, a vertical cavity surface eniitting laser or VCSEL 146 in 
accordance with the present invention is shown. VCSEL 146 is shown as a GaAlAs 
device structured and configured for output at approximately 821.9 nm, and it should be 
readily understood that the layer thicknesses and semiconductor materials used for 
VCSEL 146 may vary as required for different applications. Thus, VCSEL 146 may be 
fabricated from various semiconductor materials, including, for example, GaAs, InGaAs, 
InGaAsP and InP materials, and can be structured and configured to provide various 
output wavelengths. The thicknesses of various layer components of VCSEL 146 as 
shown in FIG. 29 are exaggerated for clarity, and the particular layer thicknesses shown 
are merely illustrative and are not necessarily to scale. 

In the Claims 

Kindly amend claims 1, 9, 17, 19, and 20 as follows: 

1 . A near field optical apparatus comprising: 

a conductive layer defining an aperture therein, said aperture having a 

perimeter; 

said conductive layer having at least one protrusion extending into said 
aperture at said perimeter, wherein said protrusion into said aperture is configured to 
produce a transmission mode with very high throughput. 
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9. A near field optical apparatus, comprising: 

(a) a light source; 

(b) a conductive plane proximate to said light source, said conductive 
plane having an aperture therein positioned such that light from said light source passes 
through said aperture; 

(c) said conductive plane including at least one protrusion which 
extends into said aperture, wherein said protrusion extending into said aperture forms an 
aperture shape that produces very high light throughput. 

17. The near field optical apparatus of claim 9, wherein said light source is a 
semiconductor laser, and said conductive plane is a metal layer proximate to an emission 
facet of said semiconductor laser. 

19. A semiconductor laser apparatus comprising an emission facet having a 
conductive surface, said conductive surface having an aperture therein, said conductive 
surface including at least one protrusion extending into said aperture, said at least one 
protrusion and said aperture configured to produce a transmission mode with very high 
throughput. 

20. A near field optical apparatus comprising a conductive plane having an 
aperture therein, said aperture including a plurality of spaced apart slots, and at least one 
connector region joined to each adjacent said spaced apart slot. 
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REMARKS 

The specification and drawings have been amended to correct minor errors noted 
in the Office Action and otherwise. 

Claims 1, 9, 17, 19, and 20 have been amended to further particularly point out 
and distinctly claim subject matter regarded as the invention. The amendments here 
presented are made for the purposes of better defining the invention, rather than to 
overcome the rejections for patentability. Support for the amendments herein presented 
can be found in the specification and claims as filed. No new matter has been introduced 
as a result of the amendments. Reconsideration and allowance is respectfully requested 
in view of the amendments and the following remarks. 

Objections 

The specification has been amended to correct the reference to FIG. 28. 
The FIG. 27 has been amended to correct the numeral "18" and provide the proper 
reference numeral "118/' Entry of the amendments is respectfully requested. 

The 35 U.S.C. § 1 12 Rejection 

Claims 1-36 stand rejected under 35 U.S.C. § 112, second paragraph, as allegedly 
being indefinite for faihng to particularly point out and distinctly claim the subject matter 
applicant regards as the invention. This objection is respectfully traversed. 

The Office Action asserts that claims 1, 9, 19, and 20 lack structural support. It 
was not understood by the Examiner, what structure was claimed and what a protrusion is 
or what direction the protrusion extends. Applicants respectfully disagree with the 
assertions in the Office Action. The independent claim 1 has been amended to more 
clearly claim the invention. Structural limitations are provided in the claims. The term 
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protrusion is used within ordinary meaning and is well supported in the specification and 
drawings. The protrusion location in relationship to other structure is claimed as well. 

The Office Action asserts with regard to claims 7, 8, 15 and 16 that it is not 
understood how the protrusion can be electrically isolated from the conductive plane. 
The configuration of the protrusion and conductive plane is clearly described in the 
specification at least at page 5, third paragraph, page 13, second paragraph, the 
paragraphs bridging pages 40-41 and 41-42 as well as FIG. 26 A. 

The Office Action asserts that claims 9 and 17 have an indefinite phrase 
"associated with." The claims have been amended. 

The Office Action asserts that claims 18 and 30 have an indefinite term 
"adjacent." Applicants respectfully disagree with the assertion. The term adjacent is 
well understood in the art and is used in the normal context of the meaning. The 
specification discloses the special relationship of the elements claimed and is within the 
meaning in the art. 

A claim may not be rejected solely because of the type of language used to define 
the subject matter for which patent protection is sought. In re Swunehart, 160 USPQ 226 
(CCPA 1971). 

The Office Action asserts that claim 20 recites "said transverse slot" and that 
there is insufficient antecedent basis. Claim 20 has been amended and is in condition for 
allowance. 

With this amendment it is respectfully submitted the claims satisfy the statutory 
requirements. 
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The 35 U.S.C. § 103 Rejection 

Claims 1-29 stand rejected under 35 U.S.C. § 103 as being allegedly unpatentable 
over Claisse et al. (U.S. Patent No. 6,084,900) in view of Sun et al. (U.S. Patent No. 
5 ,915,165). This rejection is respectfully traversed. 

In the Office Action at paper number 6, the Office Action asserts with regard to 
claim 1, that Claisse et al. teach in Figure 2 an optical apparatus comprising a conductive 
plane 30 having an aperture 51. The Office Action admits that Claisse et al. do not teach 
a protrusion. The Office Action asserts that Sun et al. teach in Figure 6 that multiple 
aperture shapes are shown. The Office Action asserts that it would have been obvious to 
alter the aperture shape in Claisse et al. as taught by Sun et al. to Umit the light emission 
to a particular mode and that adding a protrusion would alter the shape of the aperture. 
The Office Action asserts that adding a protrusion would alter the shape of the aperture. 
Applicants respectfully disagree with the assertions in the Office Action. 

The Claisse et al. reference merely teaches an array of annular waveguide 
VCSEL's for achieving a stable single high order mode light source. Each VCSEL 
defines an annular emission region through which light generated by the annular 
waveguide VCSEL is emitted. There are a plurality of annular waveguides in the array, 
each waveguide emitting a single high order mode of a wavelength different than the 
other VCSEL devices in the array. The Claisse et al. reference is silent as to the shape or 
pattern of the annular emission region, contact layer or non-lasing area. 

The Sun et al. reference merely teaches a vertical cavity surface emitting laser 

with accurately defined and controlled aperture which directs the current path within the 

laser. The Sun et al. reference teaches a process to form the aperture by pre-oxidation 

layer disordering which produces highly reproducible optical and electrical 
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characteristics. The Sun et al. reference at FIG. 6 shows anisotropic apertures 136, 138 
and 140 of virtually any other shape. The Sun et al. reference teaches that the Sun et al. 
invention can be formed into any arbitrary shape or size in contrast to previous methods 
that produce jagged uneven boundaries. The Sun et al. reference is silent with regard to 
altering the aperture for a particular mode. The Sun et al. reference does not teach or 
suggest a protrusion. 

For an obviousness rejection to be proper, the Examiner must meet the burden of 
establishing a prima facie case of obviousness. In re Fine, 5 USPQ2d 1596, 1598 (Fed. 
Cir. 1988). Establishing a prima facie case of obviousness requires that all elements of 
the invention be disclosed in the prior art. In re Wilson, 165 USPQ 494, 496 (C.C.P. A. 
1970). 

The combination of Claisse et aL with Sun et al. fails to claim each and every 
claimed element. There is no near field optical apparatus comprising a conductive layer 
defining an aperture therein, said aperture having a perimeter said conductive layer 
having at least one protrusion extending into said aperture at said perimeter, wherein said 
protrusion into said aperture is configured to produce a transmission mode with very high 
throughput at least as claimed in Claim L The vague and generalized teaching in the Sun 
et al. reference regarding any arbitrary shape fails to rise to the level of teaching or 
suggesting the claimed elements. Neither of the references teaches nor suggests the 
element of a protrusion into the aperture. Since each and every claimed element is not 
taught or suggested in the prior art, then there is no prima facie case of obviousness. 

Regarding Claim 9, the Office Action asserts that the Claisse et al. reference 
teaches in figure 2 an optical apparatus comprising a light source 22 and a conductive 
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plane 30 having an aperture 51. The Office Action admits that the Claisse et al. reference 
does not teach a protrusion. The Office Action asserts that Sun et al. teach in figure 6 
that multiple aperture shapes are known. The Office Action asserts that it would have 
been obvious to alter the aperture shape in Claisse et al. as taught by Sun et al. to limit the 
light emission to a particular mode. The Office Action asserts that adding a protrusion 
would alter the shape of the aperture. The Office Action fails to assert that a protrusion 
extends into the aperture is taught or suggested. 

The prior art combination of the Claisse et al. reference with the Sun et al. 
reference fails to teach each and every claimed element. The prior art combination does 
not teach or suggest a near field optical apparatus, comprising a light source; a conductive 
plane proximate to said light source, said conductive plane having an aperture therein 
positioned such that light from said light source passes through said aperture, said 
conductive plane including at least one protrusion which extends into said aperture, 
wherein said protrusion extending into said aperture forms an aperture shape that 
produces very high light throughput, at least as claimed in Claim 9. Since each and every 
claimed element is not taught or suggested in the prior art, then there is no prima facie 
case of obviousness. 

Regarding Claim 19, the Office Action asserts that Claisse et al. teach at figure 2 
a semiconductor laser apparatus comprising an emission facet having a conductive 
surface 20 wherein said conductive surface has an aperture 51 therein. The Office Action 
admits that the Claisse et al. reference does not teach a protrusion. The Office Action 
asserts that Sun et al. teach in figure 6 that multiple aperture shapes are known. The 
Office Action asserts that it would have been obvious to alter the aperture shape in 
Claisse et al. as taught by Sun et al. to limit the Ught emission to a particular mode. The 
Office Action asserts that adding a protrusion would alter the shape of the aperture. 
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The prior art combination of the Claisse et al. reference with the Sun et al. 
reference fails to teach each and every claimed element. The prior art combination does 
not teach or suggest a semiconductor laser apparatus comprising an emission facet having 
a conductive surface, said conductive surface having an aperture therein, said conductive 
surface including at least one protrusion extending into said aperture, said at least one 
protrusion and said aperture configured to produce a transmission mode with very high 
throughput, at least as claimed in Claim 19. Since each and every claimed element is not 
taught or suggested in the prior art, then there is no prima facie case of obviousness. 

Regarding Claim 20, the Office Action asserts that Claisse et al. teach at figure 2 
an optical apparatus comprising a conductive plane 30 having an aperture 51 therein. The 
Office Action admits that the Claisse et al. reference does not teach a protrusion. The 
Office Action asserts that Sun et al. teach in figure 6 that multiple aperture shapes are 
known. The Office Action asserts that it would have been obvious to alter the aperture 
shape in Claisse et al. as taught by Sun et al. to limit the light emission to a particular 
mode. The Office Action asserts that adding slots would alter the shape of the aperture. 

The prior art combination of the Claisse et al. reference with the Sun et al. 
reference fails to teach each and every claimed element. The prior art combination does 
not teach or suggest a near field optical apparatus comprising a conductive plane having 
an aperture therein, said aperture including a plurality of spaced apart slots, and at least 
one connector region joined to each adjacent said spaced apart slot, at least as claimed in 
Claim 20. Since each and every claimed element is not taught or suggested in the prior 
art, then there is no prima facie case of obviousness. 

The Office Action asserts that determining the exact size and shape of the aperture 
is optimization and involves routine skill in the art. Applicants respectfully disagree with 
the assertion in the Office Action. It is asserted that the exact size and shape of the 
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aperture is not merely routine optimization. It is respectfully requested that the Examiner 
provide specific citation from the cited prior art or provide an Affidavit to provide 
evidence to support the assertion. The mere assertion alone is not sufficient to uphold the 
rejection and is not evidence. Broad conclusory statements standing alone are not 
evidence. In re Kotzab, 55 USPQ2d 1317, (Fed. Cir. 2000). 

Regarding claims 21-29, the Office Action asserts that it would have been obvious 
to one of ordinary skill in the art at the time of the invention to determine the relative 
length, width and location of the slots and connector regions since it has been held that 
discovering an optimum value of a result effective variable involves only routine skill in 
the art. The Office Action cites In re Boesh, 617 F. 2d 272, 205 USPQ 215 (CCPA 
1980). Applicants respectfully disagree with the assertion in the Office Action. 

The Office Action has misconstrued the case law regarding result effective 
variables. The case cited by the Examiner, In re Boech, does not hold that discovering an 
optimum value of a result effective variable involves only routine skill in the art. The 
holding in the case In re Boech, was that the court held that the appellants have failed to 
rebut a prima facie case of obviousness. The case provides for headnotes that are taken 
from In re Antonie, which states the rule that discovery of an optimum value of a result 
effective variable in a known process is ordinarily within the skill in the art. 

A particular parameter first must be recognized as a result-effective variable, i.e. a 
variable which achieves a recognized result, before the determination of the optimum or 
workable ranges of said variable might be characterized as routine experimentation. In re 
Antonie, 195 USPQ 6 (CCPA 1977). 

The Examiner has the burden of proving with specific evidence from the prior art 
references the result effective variables. The prior art reference of Sun et al. teaches a 

method of making an aperture with smooth edges in a consistent manner. The method 
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taught in the Sun et al. reference can be applied to any arbitrary shape to make smooth 
edges. However, none of the claimed elements in claims 21-29 are taught or suggested, 
let alone taught or suggested as result effective variables in any of the cited prior art 
references. 

Claims 30-44 stand rejected under 35 U.S.C. § 103 as being allegedly 
unpatentable over Applicant's admitted prior art Figure 27 in view of Claisse et al. (U.S. 
Patent No. 6,084,900) and Sun et al. (U.S. Patent No. 5,915,165). This rejection is 
respectfully traversed. 

The Office Action asserts at Paper number 6, that the Prior Art Figure 27 and the 
Claisse et al. reference together can be combined to provide a single high order mode 
laser source. The Office Action admits that both the Prior Art Figure 27 and the Claisse 
et al. reference together do not teach a protrusion. The Office Action asserts that the Sun 
et al. reference at Figure 6 teaches multiple aperture shapes. The Office Action asserts 
that it would have been obvious to alter the aperture shape in the Prior Art Figure 27 in 
view of the Claisse et al. reference and the Sun et al. reference to Umit emission to a 
particular mode. The Office Action asserts that adding a protrusion would alter the shape 
of the aperture. Applicants respectfully disagree with the assertions in the Office Action. 

The prior art cited in combination does not teach or suggest at least an emission 
face including an aperture extending through said reflective conductive layer and into at 
least a portion of said first reflective region, said reflective conductive layer including at 
least one protrusion which extends into said aperture, at last as claimed in part in Claim 
30. Since each and every claimed element is not taught or suggested in the prior art, then 
there is no prima facie case of obviousness. 

Additionally, for an obviousness rejection to be proper, the Examiner must meet 

the burden of establishing that all elements of the invention are disclosed in the prior art; 
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that the prior art relied upon, coupled with knowledge generally available in the art at the 
time of the invention, must contain some suggestion or incentive that would have 
motivated the skilled artisan to modify a reference or combined references; and that the 
proposed modification of the prior art must have had a reasonable expectation of success, 
determined from the vantage point of the skilled artisan at the time the invention was 
made. In re Fine, 5 U.S.P.Q.2d 1596, 1598 (Fed. Cir. 1988); In Re Wilson, 165 U.S.P.Q. 
494, 496 (C.C.P.A. 1970); Amgen v. Chugai Pharmaceuticals Co., 927 U.S.P.Q.2d, 1016, 
1023 (Fed. Cir. 1996). 

There is no motivation to combine the prior art references. There is no teaching in 
the prior art that suggests limiting the light emission to a particular mode by way of 
adding a structural protrusion into the aperture. It is requested that the Examiner 
specifically cite from the prior art of record to provide evidence to support the assertion 
and evidence of a motivation to combine the references. 

Regarding Claim 37, the Office Action repeats the above argument. The Office 
Action admits that the Prior Art Figure 27 does not teach the aperture size. The Office 
Action asserts that it would be obvious to alter the aperture shape. Applicants 
respectfully disagree. 

The prior art does not teach or suggest all of the claim Umitations and is silent 
regarding a semiconductor laser comprising a laser active region; a furst conductivity type 
upper reflective region adjacent an upper side of said active region; a second conductivity 
type lower reflective region adjacent a lower side of said active region; and an emission 
facet adjacent said upper reflective region, said emission facet having an aperture therein, 
said aperture smaller than a guide mode of said semiconductor laser, said aperture 
extending into at least a portion of said upper reflective region, at least as claimed in 
Claim 37. 
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Regarding Claim 31 and 44, the Office Action asserts that the exact size and shape 
of the aperture is optimization and involves routine skill in the art. Applicants 
respectfully disagree. It must be shown in the prior art references that altering the size or 
shape of the aperture is a result effective variable. The Office Action has not provided 
evidence to support the assertion. Evidence is respectfully requested. 

Incorrect Logical Conclusion 

Throughout the Office Action the conclusion is drawn that adding a protrusion 
would alter the shape of the aperture. This conclusion is based on faulty reasoning. On 
its face, adding a protrusion to an aperture will alter the shape of the aperture. However, 
there has not been any evidence that the prior art teaches or suggests a protrusion, or 
adding a protrusion to the aperture. The prior art merely teaches an aperture. The prior 
art merely teaches a process that consistently creates smooth edges of an aperture for any 
arbitrary shape. However, there is no teaching or suggestion to add a protrusion to an 
aperture to create an aperture of special shape. In order to draw the conclusion that the 
prior art renders the claimed invention obvious requires a teaching of a particular 
aperture, a teaching of adding the structural protrusion to the aperture and the teaching or 
motivation to add the protrusion to the aperture for a specific reason. Merely stating that 
adding a protrusion would alter the shape of the aperture is not sufficient basis for 
obviousness and does not have logical support from the evidence in the prior art. 

Since the Office Action has been traversed and the rejection fails to make out a 
prima facie case of obviousness, Applicant respectfully requests that the Examiner 
provide specific citation and an Affidavit in support of the assertions in the Office Action 
that each and every claimed element is rendered obvious. 
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In view of the foregoing, it is respectfully asserted that the claims are now in 
condition for allowance. 



Dependent Claims 

The argument and evidence set forth above is equally apphcable here. Since the 
independent Claims 1, 9, 20, 30 and 37 are allowable, then the dependent Claims 2-8, 10- 
18, 21-29, 31-36 and 38-44 must also be allowable. If an independent claim is 
nonobvious under 35 U.S.C. § 103, then any claim depending therefrom is nonobvious. 
In re Fine, 837 F.2d 1071, 5 U.S.P.Q. 2d 1596 (Fed. Cir. 1988). 

In view of the foregoing, it is respectfully requested that the rejection be 
withdrawn and it is respectfully asserted that the claims are now in condition for 
allowance. 

Request for Allowance 

It is believed that this Amendment places the above-identified patent application 
into condition for allowance. Early favorable consideration of this Amendment is 
earnestly soUcited. 

If, in the opinion of the Examiner, an interview would expedite the prosecution of 
this application, the Examiner is invited to call the undersigned attorney at the number 
indicated below. 



Dated: October 24, 2002 



Respectfully submitted, 
Sierra Patent Group, Ltd. 



P.O. Box 6149 
Stateline, NV 89449 



Sierra Patent Group 




(775) 586-9500 
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The following paragraphs provide the "As Amended" changes in a Marked-up format. 

IN THE SPECIFICATION 
Marked-up 

The paragraph bridging pages 50 and 51. 

Referring now to FIG. [28] 29, a vertical cavity surface emitting laser or VCSEL 
146 in accordance with the present invention is shown. VCSEL 146 is shown as a 
GaAlAs device structured and configured for output at approximately 821.9 nm, and it 
should be readily understood that the layer thicknesses and semiconductor materials used 
for VCSEL 146 may vary as required for different applications. Thus, VCSEL 146 may 
be fabricated from various semiconductor materials, including, for example, GaAs, 
InGaAs, InGaAsP and InP materials, and can be structured and configured to provide 
various output wavelengths. The thicknesses of various layer components of VCSEL 146 
as shown in FIG. [28] 29 are exaggerated for clarity, and the particular layer thicknesses 
shown are merely illustrative and are not necessarily to scale. 
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IN THE CLAIMS 
Marked-up 

l.( Amended) A near field optical apparatus comprisingi 

a conductive [plane having] laver defining an aperture therein, said aperture 
having a perimeter: 

said conductive [plane] layer having at least one protrusion extending into 
said aperture at said perimeter, wherein said protrusion into said aperture is configured to 
produce a transmission mode with very high throughput . 

9. (Amended) A near field optical apparatus, comprising: 

(a) a Ught source; 

(b) a conductive plane [associated with] proximate to said light source, 
said conductive plane having an aperture therein positioned such that Ught from said light 
source passes through said aperture; 

(c) said conductive plane including at least one protrusion which 
extends into said aperture, wherein said protrusion extending into said aperture forms an 
aperture shape that produces very high light throughput. 

17. (Amended) The near field optical apparatus of claim 9, wherein said light 
source is a semiconductor laser, and said conductive plane is a metal layer [associated 
with] proximate to an emission facet of said semiconductor laser. 
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19. (Amended) A semiconductor laser apparatus comprising an emission facet 
having a conductive surface, said conductive surface having an aperture therein, said 
conductive surface including at least one protrusion extending into said apertur e, said at 
least one protrusion and said aperture configured to produce a transmission mode vyith 
verv high throughput . 

20. (Amended) A near field optical apparatus comprising a conductive plane 
having an aperture therein, said aperture including a plurality of spaced apart slots, and at 
least one connector region joined to each adjacent said [transverse] spaced apart slot. 
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The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 



Claims 1-36 are rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. Regarding Claims 1, 9, 19 and 20, there is a lack of structural support in the 
claims. Simply stating there is a layer with a specific type of aperture does not provide sufficient 
structural support for a near field optical apparatus. 



The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
havmg ordmary skill m the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 1-29, to the extent taught and understood, are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Claisse et al. (U.S. Patent No. 6,084,900) in view of Sun et al. (U.S. 
Patent No. 5,915,165). Regarding Claim 1, Claisse et al. teach in Figure 2 an optical apparatus 
comprising a conductive plane (30) having an aperture (51). Claisse et al. do not teach a 
protrusion. Sun et al. teach in Figure 6 that multiple aperture shapes are known in the art. It 



accepted. 



Claim Rejections - 35 USC § 112 



Claim Rejections - 35 USC §103 
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would have been obvious to one of ordinary skill in the art at the time of the invention to aher the 
aperture shape in Claisse et al, as taught by Sun et al, to limit the light emission to a particular 
mode. Adding a protrusion would alter said shape of the aperture. 

Regarding Claim 9, Claisse et al. teach in Figure 2 an optical apparatus comprising a light 
source (22) and a conductive plane (30) having an aperture (51). Claisse et al do not teach a 
protrusion. Sun et al teach in Figure 6 that multiple aperture shapes are known in the art. It 
would have been obvious to one of ordinary skill in the art at the time of the invention to alter the 
aperture shape in Claisse et al, as taught by Sun et al, to limit the Ught emission to a particular 
mode. Adding a protrusion would aher said shape of the aperture. 

Regarding Claims 2-8 and 10-16, determining the exact size and shape of the aperture is 
optimization and involves routine skill in the art. 

Regarding Claim 17, it is known in the art that metal may be used as a conductive layer. 
Regarding Claim 18, Claisse et al further teach an active region (22), a first reflective 
region (26) and a second reflective region (14), wherein said conductive layer (30) is adjacent an 
outer surface of said first reflective region. 

Regarding Claim 19, Claisse et al. teach in Figure 2 a semiconductor laser apparatus 
comprising an emission facet having a conductive surface (30), wherein said conductive surface 
has an aperture (51) therein. Claisse et al. do not teach a protrusion. Sun et al. teach in Figure 6 
that multiple aperture shapes are known in the art. It would have been obvious to one of 
ordinary skill in the art at the time of the invention to alter the aperture shape in Claisse et al, as 
taught by Sun et al, to limit the light emission to a particular mode. Adding a protrusion would 
iher said shape of the aperture. 
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Regarding Claim 20, Claisse et al. teach in Figure 2 an optical apparatus comprising a 
conductive plane (30) having an aperture (51). Claisse et al. do not teach slots in said aperture. 
Sun et al. teach in Figure 6 that multiple aperture shapes are known in the art. It would have 
been obvious to one of ordinary skill in the art at the time of the invention to alter the aperture 
shape in Claisse et al., as taught by Sun et al, to limit the light emission to a particular mode. 
Adding slots would alter said shape of the aperture. 

Regarding Claims 21-29, it would have been obvious to one of ordinary skill in the art at 
the time of the invention to determine the relative length, width and location of said slots and 
connector regions since it has been held that discovering an optimum value of a result effective 
variable involves only routine skill in the art. In re Boesch, 617 F.2d 272, 205 USPQ 215 
(CCPA 1980). 

' Claims 3 0-44, to the extent taught and understood, are rejected under 35 U.S.C. 103(a) as 
being unpatentable over the Applicant's admitted Prior Art Figure 27 in view of Claisse et al. 
(U.S. Patent No. 6,084,900) and Sun et al. (U.S. Patent No. 5,915,165). Regarding Claim 30, 
Prior Art Figure 27 teaches a semiconductor laser comprising a laser active region (1 12), a first 
reflective region (1 16), a second reflective region (118) and an emission face (134) comprising a 
reflective conductive layer (138). Prior Art Figure 27 does not teach an aperture extending into 
said first reflective region. Claisse et al. teach in Figure 2 a semiconductor laser comprising an 
aperture (5 1) extending through a first reflective region (26). It would have been obvious to one 
of ordinary skill in the art at the time of the invention to use the aperture in Prior Art Figure 27, 
as taught by Claisse et al, to provide a stable single high order mode laser source. Prior Art 
Figure 27 does not teach a protrusion. Sun et al. teach in Figure 6 that multiple aperture shapes 
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are known in the art. It would have been obvious to one of ordinary skill in the art at the time of 
the invention to alter the aperture shape in Prior Art Figure 27 in view of Claisse et al., as taught 
by Sun et al., to limit the light emission to a particular mode. Adding a protrusion would aher 
said shape of the aperture. 

Regarding Claim 37, Prior Art Figure 27 teaches a semiconductor laser comprising a 
laser active region (1 12), a first conductivity type upper reflective region (1 16), a second 
conductivity type lower reflective region (118) and an emission face (134). Prior Art Figure 27 
does not teach an aperture extending into said first reflective region. Claisse et al. teach in 
Figure 2 a semiconductor laser comprising an aperture (51) extending through a first reflective 
region (26). It would have been obvious to one of ordinary skill in the art at the time of the 
invention to use the aperture in Prior Art Figure 27, as taught by Claisse et al., to provide a stable 
single high order mode laser source. Prior Art Figure 27 does not teach the aperture size. Sun et 
al. teach in Figure 6 that multiple aperture shapes are known in the art. It would have been 
obvious to one of ordinary skill in the art at the time of the invention to alter the aperture shape 
in Prior Art Figure 27 in view of Claisse et al., as taught by Sun et al., to limit the light emission 
to a particular mode. 

Regarding Claim 31, determining the exact size and shape of the aperture is optimization 
and involves routine skill in the art. 

Regarding Claim 32, Prior Art Figure 27 teaches that said reflective regions have a 
plurality of distributed Bragg mirrors. 

Regarding Claims 33, 34 and 41, Claisse et al. teaches that an area under said aperture 
s a smaller number of mirrors and lower reflective than does an area surrounding said aperture. 
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Regarding Claims 35, 36, 39 and 40, semiconductor contact layers and oxide layers are 
well known in the art. 

Regarding Claim 38, see discussion on Claim 30. 

Regarding Claim 42, Prior Art Figure 27 teaches that said upper reflective region 
comprises a plurality of p-doped quarter wave layer pairs (120) and that said lower reflective 
region comprises a plurality of n-doped quarter wave layer pairs (120). 

Regarding Claim 43, see discussion on Claim 33. 

Regarding Claim 44, determining the exact size and shape of the aperture is optimization 
and involves routine skill in the art. 

Response to Arguments 

Applicant's arguments filed 10/29/02 have been fully considered but they are not 
persuasive. The Applicant makes the following arguments: 

A. Sun et al. do not teach a protrusion or altering the aperture shape for a particular 

mode. 

B. Sun et al. do not teach an aperture including a plurality of spaced apart slots 
Regarding Argument A, Sun et al. teach in Figure 6 that muhiple aperture shapes are 

known in the art and that "anisotropic apertures ... of virtually any other shape can be formed". 
Furthermore, it is known that altering the aperture shape, diameter, etc. effects the beam that is 
being emitted. Adding a protrusion is simply another example how to alter the aperture shape of 
the laser device. Therefore, it would have been obvious to one of ordinary skill in the art at the 
time of the invention to aUer the aperture shape to limit the light emission to a particular mode. 
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Determining the optimum shape to achieve the desired particular mode involves routine skill in 
the art. 

Regarding Argument B, the same rationale follows here. Altering the aperture to have 
muhiple openings is a way to control the desired output beam. Again, determining the optimum 
shape to achieve the desired particular mode involves routine skill in the art. 

Furthermore, in regards to the section entitled "Incorrect Logical Conclusion", Applicant 
argues that "the prior art merely teaches a process that consistently creates smooth edges of an 
aperture for any arbitrary shape". However, Sun et al. teach in Figure 6 a cross-like aperture, 
which clearly has discontinuous points (not smooth). 



THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR LI 36(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 .136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the mailing 
date of this final action. 



Conclusion 



,1 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Davienne Monbleau whose telephone number is 7pa=a06=5m. 
The examiner can normally be reached on Mon-Fri 8:00 am to 4:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Paul Ip can be reached on 703-308-3098. The fax phone numbers for the 
organization where this application or proceeding is assigned are 703-308-7722 for regular 
communications and 703-308-7722 for After Final communications. 

Any inquiry of a general nature or relating to the status of this application or proceeding 
should be directed to the receptionist whose telephone number is 703-308-0956. 
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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address- 

This application is abandoned in view of: 



1 . □ Applicant's failure to timely file a proper reply to the Office letter mailed on . 

(a) □ A reply was received on (with a Certificate of Mailing or Transmission dated 



. month(s)) which expired on 



. ). which is after the expiration of the 



period for reply (including a total extension of time of 

(b) □ A proposed reply was received on but it does not constitute a proper reply under 37 CFR 1.113 (a) to the final rejection. 

(A proper reply under 37 CFR 1 .113 to a final rejection consists only of: (1 ) a timely filed amendment which places the 
application in condition for allowance; (2) a timely filed Notice of Appeal (with appeal fee); or (3) a timely filed Request for 
Continued Examination (RCE) in compliance with 37 CFR 1.1 14). v / / m 

(c) □ A reply vms received on but it does not constitute a proper reply, or a bona' fide attempt at a proper reply, to the non- 

final rejection. See 37 CFR 1 .85(a) and 1 .1 1 1 . (See explanation in box 7 below). h y. u me non 

(d) □ No reply has been received. 

2. □ Applicant's failure to timely pay the required issue fee and publication fee, if applicable, within the statutory period of three months 
fi^om the mailing date of the Notice of Allowance (PTOL-85). "»"nuib 

(a) □ The issue fee and publication fee, if applicable, was received on (with a Certificate of Mailing or Transmission dated 

), which fs after the expiration of the statutory period for payment of the issue fee (and publication fee) set In the Notice of 

Allowance (PTOL-85). 

(b) □ The submitted fee of $. 



. is insufficient A balance of $ 



. is due. 



The issue fee required by 37 CFR 1.18 is $ . The publication fee, rf required by 37 CFR 1.18(d), is $_ 

(c) □ The issue fee and publication fee, if applicable, has not been received. 



3.S Applicant's failure to timely file corected drawings as required by, and within the three-month period set in. the Notice of 
Allowability (PTO-37). 

(a) □ Proposed connected drawings were received on _ 

after the expiration of the period for reply. 

(b) S No conected drawings have been received. 



. (with a Certificate of MaWmg or Transmission dated ), which is 



4. □ The letter of express abandonment which is signed by the attorney or agent of record, the assignee of the entire interest, or all of 

the applicants. 

5. □ The letter of express abandonment which is signed by an attomey or agent (acting In a representative capacity under 37 CFR 

1.34(a)) upon the filing of a continuing application. 

6. □ The decision by the Board of Patent Appeals and Interference rendered on and because the period for seeking court review 

of the decision has expired and there are no allowed claims. 

7. □ The reason(s) below: 



AG 



Petitions to revive under 37 CFR 1 . 1 37(a) or (b). or requests to withdraw the holding of abandonment under 37 CFR 1.181. should be promptly filed to 

minimize any negative effects on patent term. 

U.S. Patent and Trademark Office ~~ — — , 

PTOL-1432 (Rev. 04-01) Notice of Abandonment Part of Paper No. 0 



Attachment to Notice of Abandonment 



For questions concerning the notice contact 
Office of Patent Publication 
Image Assistance Center: 888-786-0101. 

Information is also available on the USPTO Internet web site: 
http://www.uspto.gov/web/patents/pubs/abandonnotice.html 

Respond to the Notice of Abandonment by one of the foUowmg: 

1. Petition To Withdraw Holding of Abandonment (See MPEP 71 1.03fc^ X and 37 
CFR§ 1.181) No fee required 

WhCTe an ^licant contends that the application is not in feet abandoned (e.g., a reply was in feet filed) a 
petition und^ 37 CFR § 1.181(a) requesting withdrawal of the holding of abandonment is the appropriate 
course of action. Any petition under 37 CFR § 1.181 to withdraw the holding of abandonment not filed 
Tr^,r^ ^ ^^'^ of Abandonment may be dismissed as untimely under 37 CFR 

, ^;3°Hf). In order for a petition to be granted, the evidence must be sufficient according to' 37 CFR 8 
1.8(b) Certificate of Mailing- 37 CFR § 1. 10 "Express MaU" mailing- or MPEP 503 Postcard Receipt ^ 
Pnma Facie Evidence. The petition should be addressed as follows: 

By mail: Mail Stop: Issue Fee, Commissioner For Patents, P.O. Box 1450, Alexandria, VA 223 13-1450 
Byfecsimile: 703-872-9306 ^ 

2. Petition To Withdraw Holding Of Abandonment Based On Failure To Receive 
Office Action (MPEP 711.03(c) H and 37 CFR § 1.181). No fee required 

Where an applicant contends that the original Notice of Allowance and Fee(s) Due was never received if 
adequately supported, the Office may grant the petition and remaU the Office action. The showing reqiiired 
^tabhshmg non-receipt of an Office communication must include a statement fi-om the practitioner stating 
fliat the Office communication was not received and attesting to the feet that a search of the file jacket and 
docket records mdicates that the Office communication was not received. A copy of the docket record 
where the nonreceived Office would have been entered had it been received and docketed must be attached 
to and referenced in practitioner's statement. 

Petition should be addressed to the Technology Center handling the application as foUows: 
By mail: Commissioner For Patents, P.O. Box 1450, Alexandria, VA 22313-1450 

By fecsimile: 703-872-9306 

3. Petition To Revive An Abandoned Application (See MPEP 71 1.03(c) HI) 

Where diere is no dispute as to whether an application is abandoned (e.g., the applicant's contentions 
merely involve the cause of abandonment) a petition under 37 CFR § 1 . 1 37 (a) or (b) (accompanied by the 
appropnate petition fee) is necessary to revive the abandoned ^plication. The text of these rules is 
available on the USPTO Internet Web site. Forms for these petitions, "Petition For Revival Of An 
Application For Patent Abandoned Unavoidably Under 37 CFR § 1. 137(a)," PTO/SB/61, and "Petition For 
Revival Of An Application For Patent Abandoned Unintentionally Under 37 CFR 1. 137(>)," PTO/SB/64, 
are available in the forms section of the USPTO website: http://www.usoto.gov . 

Petitions under 37 CFR § 1.137 should be addressed to the Office of Petitions as follows: 

By mail: Mail Stop Petition, Commissioner For Patents, P.O. Box 1450, Alexandria, VA 223 13-1450 

By facsimile: 703-872-9306 



Note: Abandonment takes place by operation of law for failure to reply to an Office action or timely pay 
the issue fee, not by operation of the mailing of a Notice of Abandonment 
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